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ARMEN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case.

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2003.
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Respondent determ ned a deficiency in petitioner’s Federal
i nconme tax for 2003 of $6,912 on the basis of the disall owance of
an al i nony deduction for paynents nade to petitioner’s ex-w fe.
The sol e question presented in this case is whether those
paynments nmet the definition of “alinmony” under the Internal
Revenue Code. W hold that the paynents at issue were not
al i nrony and consequently, we hold for respondent.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

At the tinme the petition was filed, R chard Thomas WIIians
(petitioner) resided in Jacksonville, Florida.

Petitioner and Any Wlliams (Ms. Wllianms or ex-wife) were
married in May 1976. They separated in Novenber 2002.

| medi ately following their separation, petitioner, a
retired U S. Coast Guard (Coast CGuard) officer, directed the
Coast CGuard Fi nance Center that one-half of his nmonthly mlitary
pension be paid to Ms. Wllians.? The noney was to cover both
al inmony and child support for the couple’s mnor child.
Petitioner made these arrangenents upon separating from M.

WIllians as he thought he was required to do so under the terns

2 Petitioner retired fromthe mlitary in 1998 and began
receiving his pension at that tine.
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of the Uniform Code of MIlitary Justice (UCMJ).2® Under this
arrangenent, petitioner paid Ms. WIllianms $27,652.41 in 2003.
Petitioner and Ms. WIIlianms began divorce proceedings in
2005 and entered into an official Marital Settlenment Agreenent
(MSA) in May 2006. The MSA, later incorporated into the final
j udgnment of dissolution of marriage, specified that petitioner
was to pay $1,080 per nonth, plus annual cost of living
increases, to Ms. WIllianms as alinony. The paynents under the
MSA began April 1, 2005.
Petitioner’s divorce becane final in July 2006.

Di scussi on*

Section 71(a) provides the general rule that alinony
paynments are included in the gross incone of the payee spouse;
section 215(a) provides the conplenentary general rule that
al i nrony paynents are tax deductible by the payor spouse in “an
anount equal to the alinony or separate maintenance paynents paid
during such individual’s taxable year.”

The term “al i nrony” nmeans any alinony as defined in section

71, the relevant provision of which explains:

8 The Uniform Code of Mlitary Justice can be found at 10
U.S.C. Subtit. A Part Il, ch. 47 (2001).

4 As the issue for decision under these facts is
essentially legal in nature, we decide the instant case w thout
regard to the burden of proof.
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SEC. 71(b). Alinony or Separate Miintenance
Paynent s Defi ned. --For purposes of this section--

(1) In general.—The term “alinony or
separate mai ntenance paynent” nmeans any
paynment in cash if--

(A) such paynent is received by (or
on behalf of) a spouse under a divorce
or separation instrunent,

(B) the divorce or separation
i nstrunment does not designate such
paynment as a paynent which is not
includible in gross income * * * and not
al l owabl e as a deduction under section
215,

(O in the case of an individual
| egally separated from his spouse under
a decree of divorce or of separate
mai nt enance, the payee spouse and the
payor spouse are not nenbers of the sane
househol d at the tinme such paynent is
made, and

(D) there is no liability to make
any such paynent for any period after
the death of the payee spouse and there
is no liability to make any paynent (in
cash or property) as a substitute for
such paynents after the death of the
payee spouse.

Both parties agree that petitioner’s paynents to his ex-wfe
satisfied the requirenents set out in section 71(b)(1)(B), (O

and (D).> The parties do not agree, however, whether the

5 Respondent’s argunent focuses on sec. 71(b)(1)(A), so we
merely note--it does not inpact our holding--that it seens
i nconsi stent to concede that the divorce or separation agreenent
i n question does not designate a paynent as bei ng excluded from
the secs. 71 and 215 inclusion/deduction scheme when respondent’s
argunent is that there is no divorce or separation agreenent at
(continued. . .)
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paynments nmade in 2003 satisfied the requirenent that alinony
paynents be nmade under a divorce or separation instrunent.® See
sec. 71(b)(1) (A
According to section 71(b)(2), a “divorce or separation
i nstrument” neans:
(A) a decree of divorce or separate
mai nt enance or a witten instrunent incident
to such a decree,
(B) a witten separation agreenent, or
(C) a decree (not described in
subparagraph (A)) requiring a spouse to nake
paynents for the support or maintenance of
t he ot her spouse.
Respondent’ s position is that neither the MSA nor the final
j udgnent of dissolution of marriage was in effect for 2003, the
year at issue; therefore, the paynents were not nade pursuant to
a divorce or separation instrunment. Petitioner argues that the
UCM] required himto nmake arrangenents to support Ms. WIIians,
even in the absence of a court order or witten separation

agreenent. |If that were the case, the UCMJ m ght serve to neet

section 71(b)(2)(C and function as a decree not otherw se

5(...continued)
all for the year in issue.

6 As previously stated, petitioner paid Ms. WIIlians
$27,652.41 in 2003 to cover both alinmony and child support for
the couple’s mnor child. Paynents to support children are not
deducti ble. Sec. 71(c). Respondent does not, however, invoke
that section, but argues instead that the paynments in issue do
not satisfy the requirenent of alinony as set forth in sec.
71(b) (1) (A).
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descri bed in subparagraph (A). But, despite his honorable
intentions, petitioner cites no authority, and we are aware of
none, subjecting a retired mlitary officer receiving only a
mlitary pension to the UCM.’

At trial, we found petitioner to be very straightforward and
honest; we are convinced that petitioner felt he was doi ng what
was norally required of him Unfortunately, the Internal Revenue
Code is very specific inits requirenents, and petitioner’s
paynments to his ex-wife in 2003 did not neet the requirenment
outlined in section 71(b)(1)(A). Accordingly, we nust hold that,
in the instant case, petitioner’s paynents made to his ex-wife in
2003 did not satisfy the conditions set forth in section 71 and
are thus not properly deductible as alinony for the taxable year
in issue.

To reflect our disposition of the disputed issue,

Deci sion will be entered

for respondent.

" Simlarly, petitioner cited no authority, and we are
aware of none, subjecting a retired Coast CGuard officer to the
provi sions of the Coast Guard Personnel Mnual, avail able at
http://ww. uscg. m | . hqg. cgpc/ home/ PERSMAN. pdf .



